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GERBER, Judge: This case was heard pursuant to the
provi sions of section 7463! of the Internal Revenue Code in
effect when the petition was filed. Pursuant to section 7463(Db),
the decision to be entered is not reviewable by any other court,

and this opinion shall not be treated as precedent for any other

1 Unl ess ot herwi se indicated, all subsequent section
references are to the Internal Revenue Code in effect for 2004,
t he taxable year in issue.



-2 -

case. Wth respect to petitioners’ 2004 tax year, respondent
determ ned a $729 deficiency solely attributable to the 10-
percent additional tax of section 72(t) on an early w thdrawal
froma qualified retirement plan. W consider whether
respondent’s determ nation was in error

Backgr ound

Petitioners resided in Texas at the tinme their petition was
filed. They tinely filed a joint 2004 return of incone.
Petitioner Jesse Wllians retired fromhis job at 53 years of
age, and during 2004, when he was 55, he withdrew $23,500 from
his qualified retirement plan. Petitioners included the $23,500
in inconme and paid tax on that amount. On their 2004 return
petitioners also reported a $16, 177 deduction for medi cal
expenses.

M. WIlians, being aware of the 10-percent tax on early?

w thdrawal , reviewed the statutory exceptions to the additional
10-percent tax. H s reviewresulted in his belief that two
exceptions applied. He thought that the nedical expense and
distribution after age 55 exceptions applied to his situation.

He conputed the amobunt of w thhol ding tax he had paid and figured
that a $23,500 withdrawal fromhis qualified retirement plan

woul d result in no tax in excess of the withholding tax or a

2 1n the context of this case “early” neans before the date
petitioner turned 59%
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smal|l refund. Accordingly, he relied on his interpretation of
the “age 55 exception” rather than the nmedical exception. |If he
had relied on the nedical exception and withdrawn $16, 177 from
his retirenment plan, there would not have been a 10-percent
addi tional tax determ ned agai nst petitioners and they woul d have
received a |larger refund based on the anmount of avail abl e
wi t hhol di ng t ax.

Respondent determ ned that the age 55 exception was not
applicable, but that the nedical exception did apply. Because
the $23,500 wit hdrawal exceeded the nmedi cal expenses, the 10-
percent additional tax applied and resulted in a $729 defici ency
determ nation

Di scussi on

Section 72(t)(1) provides for an additional tax of 10
percent on withdrawals fromqualified retirement plans. Section
72(t)(2) provides for several exenptions fromthe additional tax.
The follow ng two exceptions are rel evant:

(A) I'n general.—Distributions which are—

* * * * * * *

(v) made to an enpl oyee after separation
fromservice after attainnment of age 55,

* * * * * * *

(B) Medical expenses.—Distributions nade to the
enpl oyee * * * to the extent such distributions do not
exceed the anmount allowable as a deducti on under
section 213 to the enpl oyee for amounts paid during the
t axabl e year for nedical care * * *
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Respondent agrees that petitioners are entitled to the nedical
expense exception of section 72(t)(2)(B) but contends that M.
Wllianms’s withdrawal does not fall within the age 55 exception
of section 72(t)(2)(A)(v). Respondent interprets the phrase
“made to an enpl oyee after separation fromservice after
attai nnent of age 55" as neaning that the enpl oyee nust have
separated from enpl oynent after becom ng 55. Conversely,
petitioners interpret the phrase as neaning that so long as a
participant has attained age 55 and is separated, the participant
nmeets the exception fromthe additional 10-percent tax for early
wi t hdr awal .

Respondent directs our attention to the foll ow ng
| egislative history underlying the age 55 exception:
In all cases, the exception applies only if the
partici pant has attained age 55 on or before separation
fromservice. Thus, for exanple, the exception does
not apply to a participant who separates from service
at age 52, and, pursuant to the early retirenent
provi sions of the plan, begins receiving benefits at or
after age 55. * * *
H. Conf. Rept. 99-841 (Vol. I1), at 11-456 to |l-457 (1986),
1986-3 C.B. (Vol. 4) 1, 456-457. On the basis of that
expl anation, any possible anbiguity in section 72(t)(2)(A) (V)
woul d be resol ved.

Petitioners contend that their interpretation of the subject

statute was a reasonable one and in these circunstances, it is

unfair to subject themto additional tax, especially because they
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had other options to avoid it. Unfortunately, there is no
reasonabl e cause exception applicable to the inposition of the
section 72(t) 10-percent additional tax. |In addition the
statute does not provide the Secretary with discretion to waive
t he additional tax.

The Court, in reading petitioners’ docunents and heari ng
t heir explanations and testinony, recognizes that petitioners are
t houghtful and intelligent. |In spite of their intelligence, in
their attenpt to be good citizens and to pay their rightful share
of tax they were tripped up by the conplexity and the sonetines
anbi guous nature of the tax law. W are truly synpathetic to
petitioners’ situation and commend themfor their forthright
attenpt to be good citizens.® Unfortunately, we are w thout
authority to change the result in this case. To reflect the

f or egoi ng,

Deci sion will be entered

for respondent.

3 Even respondent in his brief expressed synpathy for
petitioners’ plight but explained that there was no statutory
remedy for this type of situation



